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STATEMENT OF THE | SSUE

The issue is whether Sarasota County's application for a
permt authorizing the construction of a Class V, Goup 3
aqui fer storage and recovery well system at the Central County
Water Reclamation Facility in Sarasota, Florida, should be
approved.

PRELI M NARY STATENMENT

This matter began on July 19, 2001, when Respondent,
Departnment of Environnmental Protection (Departnment), published
its Notice of Intent (Notice) to issue two underground
injection control permts to Respondent, Sarasota County
(County), authorizing the construction of aquifer storage and
recovery well systens in Sarasota and Venice, Florida,
respectively. Petitions challenging the two permts were then
filed by the City of Venice, a nmunicipality in the County, and
Petitioner, Cynthia Valencic (Valencic), a resident of
Tal | ahassee, Florida, whose verified Petition was filed under
Sections 120.569, 120.57(1), and 403.412(5), Florida Statutes
(2001).2 Both matters were referred to the Division of

Adm ni strative Hearings on Sept enber 6, 2001, with a request



that an Adm nistrative Law Judge be assigned to conduct a
hearing. The challenges to the Venice permt were given Case
Nos. 01-3515 and 01-3534, while the challenges to the Sarasota
permt were given Case Nos. 01-3516 and 01-3535. All cases
were | ater consolidated by Order dated Septenber 24, 2001. |In
the same Order, and at the request of the parties, the final
heari ng was not schedul ed until the week begi nning February 4,
2002, pending efforts by the parties to reach a settlenent.

On Decenber 5, 2001, the County withdrew its application
for a permit in Venice, Florida. Both Petitioners then filed
a Notice of Partial Voluntary Dism ssal and Request for
Perm ssion to File Revised Petitions and to Reschedul e First
Day of Hearing. By Order dated Decenber 24, 2001, the
under si gned granted the parties leave to file anended
petitions, closed the files in Case Nos. 01-3515 and 01- 3534,
and reschedul ed the final hearing to begin on February 5,

2002, instead of February 4, 2002. Anended Petitions were
filed by the two challengers on January 11, 2002.

Thereafter, Ms. Val encic's unopposed Mtion for
Conti nuance of Hearing Date was granted, and the final hearing
was rescheduled to April 15-19, 2002, in Sarasota, Florida. A
second unopposed request for a continuance filed by the City
of Venice was granted, and the final hearing was continued to

August 20-22 and 27-29, 2002, at the sanme |ocation.



On August 12, 2002, the City of Venice and the County
entered into a Settlenment Agreenent (Agreenent), which
resolved their dispute. After the Agreenent was executed by
those parties, a Notice of Voluntary Dism ssal was filed by
the City of Venice on August 15, 2002, and Case No. 01-3516
was cl osed on August 19, 2002. Accordingly, only the
chal l enge in Case No. 01-3535 to the issuance of the Sarasota
permt remmins at issue.

At the final hearing, Petitioner testified on her own
behal f and offered Petitioner's Exhibits 1-3, 5-11, and 18-22.
Al'l were received except Exhibits 10, a portion of 11, and 22.
In addition, a ruling was reserved as to Exhibits 19-21, which
are the depositions of John Vecchioli, Charles Drake, and
James Chri stopher, wi tnesses previously retained by the City
of Venice, no |longer a party in this proceeding. The County's
and Department's objections to the adm ssion of these exhibits
is hereby sustained. The Departnment presented the testinony
of Judith A Richtar, Program Manager for the Tanpa District
Office's Underground Injection Control Program and accepted as
an expert. The County presented the testinony of R David G
Pyne, a professional engineer and accepted as an expert;
Thomas A. Farkas, a hydrogeol ogi st and accepted as an expert;
M chael D. M cheau, a hydrogeol ogi st and accepted as an

expert; and Janes L. Ley, County Admi nistrator. Also, it



of fered County Exhibits 1-30, which were received in evidence.
The Transcript of the hearing (four volunmes) was filed on
Sept enber 6, 2002.
On August 22, 2002, or before the final hearing was
concl uded, Petitioner filed a Petition for Review of Non-Final
Agency Action Under Adm nistrative Procedure Act with the
First District Court of Appeal challenging a prelimnary Order
dated August 19, 2002, which, anong ot her things, quashed
subpoenas issued by Petitioner to three experts previously
retained by the City of Venice. That appeal was eventually
di sm ssed by the Court on January 5, 2004, on the ground that
Petitioner |acked standing to file her appeal. Cynthia

Val encic v. Dep't of Envir. Prot. and Sarasota County

Uilities, 865 So. 2d 584 (Fla. 1st DCA 2004). Petitioner's
Motion for Rehearing, Clarification and Witten Opinion and
Motion for Rehearing En Banc were denied on February 12, 2004,
and the Court's Mandate was issued on March 1, 2004. Also, on
Sept enber 4, 2002, or just after the hearing was concl uded,
Petitioner filed a second Petition for Review of Non-Final
Agency Action Under Adm nistrative Procedure Act with the
First District Court of Appeal challenging an evidentiary
ruling made during the final hearing. That appeal was

di sm ssed by an unpublished Order dated Septenber 19, 2002, on

the ground "that no witten order has been rendered by the



lower tribunal." Cynthia Valencic v. Dep't of Envir. Prot.

and Sarasota County Utilities, 1st Dist. C. App., Case No.

1D02- 3564.

By agreenent of the parties, the time for filing proposed
findings of fact and conclusions of |aw was abated until after
the interlocutory appeals were concluded. Thereafter, the
parties were given until March 31, 2004, in which to do so.
Timely filings were nade by the parties, and they have been
consi dered by the undersigned in the preparation of this
Reconmended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

A. Backgr ound

1. On Septenber 14, 1999, the County, through its
Utilities Departnent, filed with the Departnment an application
for a permit to construct a Class V, Goup 3 aquifer storage
and recovery (ASR) test well and monitor well systemat its
Central County Water Reclamation Facility, 79005 South
Mcl nt osh Road, Sarasota, Florida. The Department is charged
with the responsibility of issuing such pernits.

2. On July 19, 2001, the Departnment issued its Notice of
Intent to issue Permt No. 160882-001-UC. The permt

aut horizes the County to construct one test well to determ ne



the feasibility for the storage and recovery of reclainmed
wat er fromthe Suwannee Linestone of the Upper Floridan

aqui fer system at a depth of between 500 and 700 feet bel ow
| and surface. Also, the County is authorized to construct
three nmonitor wells, one into the target storage zone, the
second into the first overlying transm ssive unit, and the

| ast into the overlying Arcadia Formation. The storage
capacity of the test well is projected to be between one and
two mllion gallons per day.

3. On August 10, 2001, Petitioner, who is a citizen of
the State of Florida, resides in Tallahassee, and is a |ong-
time enpl oyee of Legal Environnental Assistance Foundation,
Inc., filed her verified Petition for Formal Adm nistrative
Hearing (Petition) under Sections 120.569, 120.57(1), and
403. 412(5), Florida Statutes. |In her Petition, she generally
contended that the permtting would have the effect of
i npairing, polluting, or otherwise injuring the water of the
St at e because the proposed injectate (being placed in the
well) will not neet primary and secondary drinking water
standards, may be harnful to human health, and will violate
the mnimumcriteria for groundwater. She also contends that
the permt application was not signed by the proper signatory
and that the Departnent failed to require the County to first

drill an exploratory well (as opposed to a test well). Wile



t hese allegations were not sufficient to denonstrate that
Petitioner's substantial interests were affected by the
proposed permtting, they were deened sufficient (subject to
proof at final hearing) to satisfy the pleading requirenents
of Section 403.412(5), Florida Statutes.

B. Water Reuse Generally

4. \Water reuse is the use of reclaimed water for a
beneficial purpose. Because of Florida's continuing
popul ati on growt h and occasi onal water shortage, the use of
reclainmed water is an inportant conservation tool. Indeed, in
2002 the Legislature showed strong support for water
conservation and reuse by anmendi ng Section 403.064(1), Florida
St atutes, and addi ng | anguage which states that "the reuse of
reclainmed water is a critical conmponent of nmeeting the state's
exi sting and future water supply needs whil e sustaining
natural systems.” To this end, the County has filed its
application for the purpose of using reclaimed water for such
| esser uses as irrigation so that the existing high quality
fresh groundwat er can be used for higher and better purposes
such as drinking water for the general public.

5. The Sout hwest Fl orida Water Managenment District
(District) has also encouraged the use of reclainmed water by
providing funding for this type of programto induce utilities

to nove forward with reuse progranms. In addition, the



Depart nent has been proactive in promoting the reuse of water
t hroughout the State in order to conserve water resources.

C. Aquifer Storage and Recovery

6. Aquifer storage and recovery (ASR) is a reuse program
encouraged by the Legislature, Departnment, and District. It
i nvol ves the storage of water underground in a suitable
formation, through a well, during tines when water is
available to put into the well, and then recovery of that
stored water fromthe well during tinmes when it is needed for
sone beneficial purpose. Put another way, an ASR operates
i ke an underground storage tank.

7. Water is placed into the ASR wells (by means of
punpi ng) during recharge periods when it is raining and there
is no demand for reclained water. Wen the water is punped
into the well, a stored water bubble is created by using
buffer zones made of water with nore salinity than the stored
water. These buffer zones are designed so that there can be
full recovery of the stored water. The recovery rate is
general ly around 100 percent.

8. There are three ways to store reclaimed water:
surface ponds, storage tanks, and ASR. The ASR storage nethod
is the nost efficient nmethod of storing reclainmed water, and
it has significant environmental, utility, and economc

benefits. The ASR net hod has no inpact on wetl ands and



ecosystens, and unli ke pond storage (and to a | esser degree
storage tanks), it does not require the use of |arge surface
areas and is not affected by evapotranspirati on and seepage.
(There is typically a 60 percent |oss of water due to
evaporation in surface storage areas.) It also results in
cost savings (up to a 50 percent reduction in capital costs)
and avoi dance of wetl ands i npacts.

9. One of the goals of the County's Conprehensive Pl an
is to maxim ze the use of reclaimed water for irrigation
pur poses. Because other storage nethods have proved to be
inefficient, ASRis the County's preferred storage nethod to
meet this goal.

10. At the time of the final hearing (August 2002),
there were at least fifty-six ASR systens operating outside
the State of Florida (and around one hundred nore in various
st ages of devel opnent) and el even ASR systens successfully
operating in the State, the first one having been established
in 1983. At that tinme, there were also two ASR test prograns
underway in the area, including one in the Engl ewood WAt er
District, a fewnles to the south of the proposed project,
and the Northwest Hillsborough ASR program which is |ocated
just north of the County. Also, ASR systens are |ocated in
Manat ee County and near the Peace River, which is in the sanme

storage area being proposed here. Therefore, the County has

10



t he benefit of drawi ng upon twenty years of experience with
this type of system

D. The Perm t

11. The County began an informal water reuse programin
1988, when it first used effluent disposal for irrigation
pur poses at a local golf course. A formal program (the Reuse
Master Plan) was comrenced in 1994; however, the County still
| acks the storage capacity to neet the seasonal demands of its
reuse custonmers.® Wthout storage, any excess water nust be
di scharged and lost. In order to neet the County's goal of
maxi m zi ng recl ai ned water use, it nust be able to adequately
store reclainmed water.

12. Due to projected population growth and issues
concerni ng managenment of limted resources, in 1997 the County
began considering the use of ASR as a neans to better manage
its reclaimed water supply and demand for those facilities
whi ch serve the North County Reuse System

13. If all necessary permts are obtained, the County
intends to use reclainmed water fromits Central County
wast ewater facility. Currently, that effluent receives
advanced tertiary treatment with deep bed filtration and high
| evel disinfection.

14. The proposed test well will be approxinmtely 700

feet deep; at that depth, the injection (or storage) zone wll
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consi st of the Suwannee Linmestone formation of the Upper

Fl ori dan aquifer system The storage zone is brackish, with
the water quality or salinity having about six times the
acceptabl e degree of salinity for a drinking water source.

15. It is anticipated that the total dissolved solids
(TDS) concentration in the injection zone will be greater than
3,000 TDS. If water quality at the proposed injection zone is
greater than 3,000 TDS, this fact will be reveal ed during the
construction of the test injection well and during the various
tests to be conducted during construction. (Assumng this
| evel of TDS is found, then at that point the County woul d
have to provide reasonabl e assurance that the water
reclamation facility is providing full or principal treatnent
to the donestic waste.)

16. The evidence establishes that there is sone |evel of
transm ssivity in the confining |ayer overlying the proposed
injection zone. That is to say, there is sone small degree of
connectivity between the proposed injection zone and the
aqui fer above it. The actual |evel of transmissivity will be
det erm ned based upon tests run during the construction of the
first monitor well.

17. The effluent produced fromthe County's water
reclamation facility meets drinking water standards. |f the

plant is unable to produce effluent that neets or exceeds the

12



appl i cabl e water quality standards, this issue is an
operational concern which can be addressed in a permt
nodi fi cation authorizing operational testing.

18. Under the Departnent's permt process, if the
construction permt is approved, the County will construct a
nonitor well to obtain nore site-specific information
concerni ng such things as the geol ogy, hydrol ogy, and water
quality at the site. (At this point, while the County has
publ i shed literature sources and regional geol ogic information
fromtwo nearby ASR systens using the same storage area to
rely upon, it has no specific data for the very small parce
where the well will be constructed.)

19. Once the information is obtained, an engi neering
report is prepared and submtted to the Departnent. That
report contains a wide array of technical data, including
construction data, hydrogeol ogic data, formation sanples,
wat er quality sanples, hydraulic data, core data, Packer data,
and geophysical data. This information is then used by the
Department (and a special advisory commttee called the
Techni cal Advisory Conmttee) to evaluate whether the site can
be aut horized for cycle testing and | ater for operational
purposes. |If cycle testing is appropriate, the County nust
t hen request a nodification to its construction permt to

aut horize cycle testing of its ASR well. That nodification,

13



and any others that may be warranted by the new i nformation,
are "final agency action subject to the procedural safeguards

contained in Chapter 120, F.S." Fla. Adnm n. Code R 62-

528.100(2).
20. \When the test injection well is constructed and
eventual ly placed into operation, nonitor wells will be used

to nonitor background water in both the injection zone and in
the two aquifers overlying the proposed injection zone.
However, until further Departnment approval is obtained, no
injection of reclaimd water is authorized; the permt being
sought here authorizes only the construction of the well
itself. Finally, Florida Adm nistrative Code Rule 62-
528.640(1)(a) requires that the County obtain a separate
operation permt after the construction permt has been issued
and testing conpl et ed.

E. Criteria and Standards for a Class V Wl |

21. Florida Adm nistrative Code Chapter 62-528 governs
all injection wells defined as Class I, I1IIl, 1V, or V wells.
(In Class Il wells, the injected fluids are used in connection
with oil and natural gas production and are regul ated by the
Fl ori da CGeol ogi cal Survey under Chapter 377, Florida
Statutes.) The category of wells in which the County seeks a
permt is a Class V, Goup 3 permt, which includes al

domesti c wastewater wells. See Fla. Adm n. Code R 62-
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528.300(1)(e)3. A Goup 3 well involves the injection of
fluids that have been processed through a permtted donestic
wast ewat er treatnent plant.

22. Even though the County is requesting a permt for a
Class V well, at the request of the Departnment, it submtted a
different (and nore stringent) type of application (a "900"
application) since the Departnent has the authority to apply
"any of the criteria for Class | wells"” if it believes that
the well nmay cause or allow fluids to mgrate into an
under ground source of drinking water which may cause a
violation of primary or secondary drinking water standards.
See Fla. Adm n. Code R 62-528.605(2). (A Class | well is a
wel |l used to inject hazardous waste bel ow t he | ower nost
formati on containing an underground source of drinking water.)
In this case, the Departnment opted to apply certain Class |
construction standards for the well, in addition to the nornal
standards for Class V wells. Those standards are found in
Fl ori da Adm nistrative Code Rule 62-528.400. This nmeans that
the County will be held to a higher standard than a general
underground injection control permt.

23. Florida Adm nistrative Code Rule 62-528.605 contains
the Class V well construction standards. For the follow ng
reasons, the County has given reasonabl e assurance that al

criteria will be net.
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24. Subsection (1) of the rule requires that "a well
shal | be designed and constructed for its intended use, in
accordance with good engi neering practices, and the design and
construction shall be approved by the Departnment with a
permt." The evidence clearly establishes that good
engi neering practices have been followed by the County for the
desi gn and construction of the well.

25. Subsection (2) requires that an applicant design and
construct the well so that it will not "cause or allow fluids
to mgrate into an underground source of drinking water which
may cause a violation of a primary or secondary drinking water
standard . . . or may cause fluids of significantly differing
water quality to m grate between underground sources of
drinking water." Subsection (3) is also directed at the
m gration of fluids. The evidence shows that the migration of
fluids between aquifers will be prevented as a part of the
desi gn and construction of the ASR well program The design
chosen by the County has been proven to prevent mgration of
fluids between aquifers, and it will preserve the integrity of
t he confining beds. The conbination of steel casing and
cenenting prevents the migration of fluids along the borehole.

26. The well will be constructed by a Florida |icensed
contractor, as required by Subsection (4). The remmining

criteriain the rule will be satisfied during the construction
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process.

27. Florida Adm nistrative Code Rule 62-528.620 contains
reporting requirenents for Class V wells. Al of these
requi renments are included in the draft permt and will be net
by the County.

28. The Departnment has al so included Special Condition
1(h) in the draft pernmt, which provides that nothing will be
injected into the well that does not neet the Federal Primary
Drinking Water Standard. This condition is drawn from Fl ori da
Adm ni strative Code Rule 62-528.307, which specifies general
conditions to be included in underground injection control
permts. |In accordance with this condition, the County wll
noni tor the novement of fluid to ensure that there are no
vi ol ati ons.

29. The County has al so denonstrated that there will be
no hazardous waste injection, as prohibited by Florida
Adm ni strative Code Rule 62-528.600(1)(a).

30. Finally, the requirenments of Florida Adm nistrative
Code Rul e 62-528.630(3) do not apply at this time since the
proposed permt is only for construction of a well, and not
the injection of water.

F. Class | Well Construction Standards

31. Because the Departnent has inposed nore stringent

construction standards on the County, the Class | well

17



construction standards found in Florida Adm nistrative Code
Rul e 62-528.410(1) cone into play.

32. The County has denpbnstrated that it has conplied
with the requirenent that the well be cenented and cased. |In

addi tion, the County has considered corrosion protection in

the cenenting and casing of the proposed well. Because the
casing will be cenmented, coating is not required. Finally,
there will be no open annul us (spacing between the casi ngs and

the bore hole) in the ASR test well.

G Ot her Requirenents

a. Drilling

33. Ceophysical surveys will be conducted during the
pilot hole drilling stages to collect hydrogeol ogic
information. Further, drill stemtests will be conducted
t hroughout the drilling, and a driller's log will be

mai ntai ned. See Fla. Adm n. Code R 62-528.410(3).

b. Casing
34. Steel casing will be used, taking into consideration
t he possible corrosion of steel. The |life expectancy of the

wel | was considered, as required by Florida Adm nistrative
Code Rul e 62-528.410(4)(a), and was determ ned to be unknown.
c. Cenent
35. Type 2 cenent will be used, which is sulfate

resistant and is specifically designed for use in regions such

18



as Florida.

d. Testing

36. CGeophysical logs will be used during the
construction and testing of the well to verify the physical
conditions of the well and confirmthat construction is
proceedi ng according to the plan. Also, geophysical surveys
will be conducted during pilot hole drilling stages to coll ect
subsurface hydrogeol ogi ¢ i nformati on.

e. Envi ronnent al concerns

37. Once a drilling contractor is selected, the |ocation
for the disposal of drilling fluids will be submtted for
Depart ment approval in accordance with Special Condition 1(b)
in the draft permt.

f. Monitor well construction standards

38. The nmonitor well will neet all construction
requi rements under Florida Adm nistrative Code Rule 62-
528.420. (The sanme standards that are applied to Class V
wells are also applied to nonitor wells.)

g. GCeneral design considerations

39. Exploratory pilot hole drilling stages will be
conducted to coll ect hydrogeol ogic information, and conpl ete
sets of geophysical surveys will be perforned.

40. Because cenent generates heat, tenperature surveys

will be run as a part of the construction sequence to verify
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coverage of the cenent. This neans that tools will be | owered
into the hole after each cenmenting stage to verify coverage.

h. Monitori ng requirenments

41. Florida Adm nistrative Code Rule 62-528.425(1) (d)
requires that an applicant perform "a denonstration of
mechanical integrity . . . at |east once every five years
during the life of the well." Details to acconplish this are
found in both the application and the draft permt.

42. Florida Adm nistrative Code Rule 62-528.425(1)(f)
requires that the background water quality of the injection
zone and nonitoring zone be determ ned prior to injection.
The County will performthis task before injection occurs.

43. Florida Adm nistrative Code Rule 62-528.425(1)(9)
requires that nonitor wells be installed above the injection
zone near the project. The County will construct three wells,
as required by the rule. They will also be placed at a
sufficient distance fromthe project, as required by Florida
Adm ni strative Code Rule 62-528.425(1)(h), and the specific
nmonitoring intervals are detailed in the draft permt.

i. Reporti ng requirenents

44. The Departnent requires periodic data reports and
progress reports regardi ng ei ght separate types of
information. See Fla. Adm n. Code R 62-528.430(1)(a). These

reporting requirenments will be performed and fol |l owed.
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45. Because a Class V well may be required to be plugged
and abandoned, the Departnment requires a plugging and
abandonment report. See Fla. Adm n. Code R 62-528.625. All
requi rements under this rule have been nmet, and the County has
the financial resources to acconplish this task, when
required.

j. General Class | permtting requirenents

46. Florida Adm nistrative Code Rul e 62-528. 440 sets
forth general permtting requirenents for Class | and I
well's. Because the Departnent has opted to inpose certain
Class | criteria on the County's application, some of the
criteria in this rule apply. They include special conditions
1(a), (c), and (e) in the permt for well construction, system

modi fi cati on, and
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fluid injection, all of which have been, or will be, net by
t he County.

47. In addition, the duration for the operation pernit
cannot exceed five years, and the County was required to
submt an application for a permt which conformed with the
requi renments of the rule.

48. As a part of its application, the County established
an area of review for the construction permt, taking into
account the zone of endangering influence. See Fla. Adm n.
Code R 62-528.300(4). (An area of review is the area
surroundi ng an injection well, including the area of possible
endangering influence.) This requirenment was nmet because the
establi shed area of review is one mle even though the
predi cted area of influence is expected to be no nore than 400
feet.

49. As a part of the preceding analysis, the County al so
conducted an area of review study, as required by Florida
Adm ni strative Code Rule 62-528.440(6)(a). In doing so, the
County eval uated the inpact on the ASR well, and the inpact
the ASR well would have on the surrounding area. That
eval uation determ ned that there are no water supply wells
within the area of review

50. Because the construction permt only has a duration

of five years, and given the County's supporting informtion
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submtted with the area of influence study, the Departnment has
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not required that the County provide a corrective action plan.
See Fla. Admi n. Code R 62-528.300(5)(a).

k. Class | well construction pernit criteria

51. Al guidelines for constructing the well have been
foll owed, and the construction of the well will not be a
source of pollution. The County has provi ded reasonabl e
assurance that the project will function in accordance with
the requirements of Florida Adm nistrative Code Chapter 62-
528.

l. Hydr ol ogi cal nodel i ng

52. Finally, Florida Adm nistrative Code Rule 62-528. 405
specifies criteria for evaluating the geol ogi c and hydrol ogic
environnent of Class | wells. The County has satisfied al
criteria in the rule.

H. O her | ssues

a. Expl oratory wel |

53. Petitioner contends that the Departnent should
require the County to construct an exploratory well, as
defined in Florida Adm nistrative Code Rule 62-528.603(1),
rather than a test well. That rule defines an exploratory
wel |l as one being "drilled for the specific purpose of
obtaining information to determne the feasibility of
underground injection at the proposed site."” However, Florida

Adm ni strative Code Rule 62-528.450(1)(b) requires an

24



expl oratory well only "for those projects located in an area
where avail able information is |acking concerning geol ogic or
hydraulic confinenent or existing information indicates that
geol ogi c or hydraulic confinenent nmay be poor or |acking."
For exampl e, an exploratory well would be required in a renpte
area (such as certain parts of Pol k County) where the
Departnment had insufficient literature, studies, or prior
hi story concerning the general geol ogy across and around the
site.

54. In this case, two nearby ASR systens are |ocated in
t he Engl ewood Water District and near the Peace River and use
the sanme storage zone as that proposed by the County. Those
systenms have been operating for a nunber of years, and the
County and Departnent can draw upon that experience. G ven
this significant regional geologic information, an exploratory
well is not required. More inportantly, the requirenent for
an exploratory well applies only to Class | well construction,
and not Class V wells, and the Departnment properly exercised
its discretion to not apply that requirenent to the County's

Cl ass V application.

b. Si gnature on the application and other docunents

55. Florida Adm nistrative Code Rule 62-528.340(1)(c)
requires that all permt applications by a |ocal governnment be

signed by "either a principal executive officer or ranking
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el ected official." Also, subsection (2) of the sane rule
requires that "reports required by permts and other
information requested by the Departnent shall be signed by a
person described in subsection (1) of this section [a
princi pal executive officer or the highest ranking el ected
official], or by a duly authorized representative of that
person."” Petitioner contends that these requirements were not
met .

56. The County's application was signed by Janes E.
Cal dwel |, who was then the Manager of Sarasota County
Uilities. At that tinme, M. Caldwell had overal
responsibility for the County's utility operations. On August
27, 2002, Janmes L. Ley, the County Adm nistrator (and
princi pal executive officer of the County), also executed the
original copy of the application. (That is, on that date he
signed the original application underneath M. Caldwell's
signature.) By doing so, M. Ley cured any previous technical
deficiency in the application.

57. Responses to requests for additional information
whi ch were submtted to the Departnent during the review
process were signed by one of the County's outside
consultants. However, on January 13, 2002, M. Ley submtted
a letter to the Departnment authorizing various County

enpl oyees and agents to act on his behalf in processing the
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instant application. Accordingly, the outside consultant was
a duly-authorized representative of the chief executive and
was aut horized to sign those docunents.

C. Sati sfaction of injection criteria

58. Petitioner also contends that before a construction
permt may be issued, the County nust neet all principal
treatment and di sinfection requirenments, as required by
Florida Adm nistrative Code Rules 62-610.466 and 62-528. 563.
However, those rules apply to permts which authorize the
injection of reclaimed water into the groundwater. Here, the
requested permt does not authorize injection, and therefore
t hose requirenents do not apply.

d. Groundwater criteria

59. Even though Petitioner conceded at hearing that the
i ssue of whether the construction of the proposed wells would
harm the environment was not raised in her Petition, the
County provided reasonabl e assurance that this was not an
i ssue of concern.

e. Adequacy of permt conditions

60. Petitioner also suggested at hearing that the
proposed conditions in the permt are insufficient. However,
she failed to show in what respect they were insufficient or
how t hey shoul d be anmended.

f. Water quality concerns
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61. Florida Adm nistrative Code Rule 62-528.605(3)
requires that a Class V well be constructed so that its
i ntended use does not violate the applicable water quality
standards. On this issue, the evidence establishes that the
construction of the proposed test well and nonitor systemw ||
not discharge, emt, or cause pollution. Indeed, a well and
nmonitor station does not emt or discharge pollution and, if
constructed according to the technical requirenents of Florida
Adm ni strative Code Chapter 62-528, does not cause poll ution.
Therefore, the County's conpliance with the technical
requi renents of the Department's regulations is reasonable
assurance that the proposed systemw || not cause poll ution.

| . Reguest for Attorney's Fees and Costs

62. In its Proposed Recomended Order, the County has
requested an award of attorney's fees and costs on the theory
that Petitioner is a non-prevailing party who has partici pated
for a "frivolous, neritless, and inproper purpose” within the
meani ng of Section 120.595(1), Florida Statutes. This
argument is based on the assertion that Petitioner is a non-
prevailing party, that is, she failed to substantially change
t he outcone of the proposed final agency action which is the
subj ect of this proceeding, and she "failed to produce any
wi tnesses or evidence to support [her] claimthat the proposed

permt that was the subject of this proceeding should not be
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i ssued. "

63. VWhile it is true that Petitioner is a non-prevailing
party, she attenpted to utilize the testinony of three expert
W tnesses previously retained by the City of Venice, a forner
party in Case No. 01-3516. Those subpoenas, however, were
guashed on August 16, 2002, and that ruling was nmenorialized
in an Order dated August 19, 2002, or just before the final
heari ng began. Wthout those w tnesses, Petitioner's
presentation was obviously linmted in sone respects.*

Further, until the final hearing, Petitioner assuned that
evidence in support of her allegation that the injectate would
harm the water quality would be adm ssible and relevant. (As
this Recommended Order clearly points out, however, not a
single drop of water can be injected into the well until a
nodi fication of the permt is obtained, and therefore such
evidence is irrelevant.) During the course of the hearing,

t he undersi gned sustai ned objections by the County and
Departnment to the introduction of such evidence. This ruling
had the effect of limting the scope of the issues to be
tried. Despite these limtations, her participation cannot be
descri bed as being frivolous or nmeritless, as clained by the
County, and it is found that she did not participate for an

i mproper purpose.

CONCLUSI ONS OF LAW
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64. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

65. In their Proposed Recommended Orders, the County and
Departnent assert that Petitioner has not denonstrated
standing to pursue this action. As noted earlier, Petitioner
filed her Petition under Sections 120.569, 120.57(1), and
403. 412(5), Florida Statutes. Clearly, Petitioner has not
pl ed, nor has she proven, that she is substantially affected
by the Departnment's proposed i ssuance of a permt so as to
qualify for standi ng under Sections 120.569 and 120.57(1),

Fl ori da Statutes.

66. To have standi ng under Section 403.412(5), Florida

Statutes (as it existed prior to 2002), to "intervene" in "any
adm nistrative . . . proceedings authorized by |aw for the
protection of the . . . water,"” Petitioner was required to

file a verified pleading asserting that the permtted activity
"has or will have the effect of inpairing, polluting, or
otherwise injuring the . . . water . . . of this state." As
anmended, her pleading contains allegations sufficient to
satisfy the requirenents for initiating this action. However,
she was still obliged to prove up those allegations at final
hearing. ©On all disputed and rel evant issues in this case,

the evidence clearly supports a finding in favor of the
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County. Moreover, the central focus of Petitioner's claimis
that the proposed activity will pollute the waters of this
State. As previously found, this assertion is without nerit
since there will not be any environnental harm caused by the
construction of the well, especially since there will be no
injection of reclaimed water until a nodification to the
construction permt is obtained at a |later date. In short,
because there is no proof that the proposed action will harm
the environment, a necessary underpinning for establishing
st andi ng under Section 403.412(5), Florida Statutes,
Petitioner |acks standing to pursue this action.

67. As the applicant, the County bears the burden of
showi ng by a preponderance of the evidence that it is entitled

to the requested permt. See Fla. Dep't of Trans. v. J.WC.

Co., Inc., et al., 396 So. 2d 778, 789 (Fla. 1st DCA 1981).

Wthin the context of this case, the County nust prove
entitlenent to a permt to construct a Class V, Goup 3 well;
it does not have to show entitlement to a permt to operate
the well. To show entitlenent, the County nust affirmatively
provi de the Departnment with reasonabl e assurance that the
proposed construction will not discharge, emt, or cause

pol lution in contravention of Departnent standards and rul es.
See Fla. Adm n. Code R 62-4.070(1).

68. The standards for issuing a construction permt for
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a Class Vinjection well are found in Florida Adm nistrative
Code Chapter 62-528. By a preponderance of the evidence, the
County has provided reasonabl e assurance that the proposed
activities authorized by the construction permt wll not
cause pollution in contravention of Departnent standards and
rules. Petitioner's nunerous contentions that water quality
standards will be violated are premature at best and are thus
irrel evant since no injection of reclainmed water will occur
until when (or if) a nmodification of the construction permt

i s obtained.

69. Petitioner has also objected to the issuance of a
permt on the technical ground that the original application
and subsequent data requests supplied by the County to the
Departnment, were not signed by the proper individuals, in
violation of Florida Adm nistrative Code Rule 62-528.340(c).
As descri bed above, although the manager of Sarasota County
Utilities signed the original application (with the
acqui escence of the Departnent), the chief executive officer,
M. Ley, later signed the application after objections by
third parties were raised. There is nothing in Florida
Adm ni strative Code Rule 62-528.340(c) which prohibits this
sequence of events so long as the proper signature appears on
t he docunent before the permt is actually issued. Likew se,

the fact that an outside consultant signed certain data
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requests on behalf of the County is of no consequence since
M. Ley sent the Departnment a letter in January 2002
aut horizing the consultant to act as his agent.

70. Petitioner also relies on Santa Fe Lake Dwell ers

Ass'n, Inc. v. State of Fla., Dep't of Envir. Reg. et al.,

DOAH Case No. 85-4446, 1987 W. 62049 (DOAH Recommended Order
April 8, 1987; DER Final Order May 21, 1987), to support the
contention that the operational factors (including the effect,
if any, of the injectate on water quality) of the proposed ASR
are a proper subject of a construction permt proceeding.

That reliance is msplaced for two reasons. First, in that
case, the applicant sought to construct a wastewater treatnent
facility, not a well. Second, that decision predated the
enact ment of Section 403.0881, Florida Statutes,® which
negates the need for the subm ssion of detailed construction
pl ans and specifications to obtain a construction permt.

Under the current statutory schene, nore detailed and accurate
data relating to these issues are obtained during the
construction and testing phase of the well. See also

Manasota-88, Inc. v. Manatee County and State of Fla., Dep't

of Envir. Reg., DOAH Case No. 85-2731, 1986 W. 32861 ( DOAH

Recommended Order May 5, 1986; DER Final Order June 19,
1986) (operational concerns of a deep injection well should not

be considered in proceeding involving application for a
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construction permt).

71. Finally, for the reasons given in Finding of Fact
63, the County's request for attorney's fees and costs under
Section 120.595(1), Florida Statutes, should be deni ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat the Departnment of Environnental
Protection enter a final order granting Pernmit No. 160882-001-
UC aut horizing the County to construct one Class V, Goup 3
aqui fer storage and recovery injection well and rnonitor well
systemin Sarasota County, Florida.

DONE AND ENTERED this 19th day of April, 2004, in

Tal | ahassee, Leon County, Florida.

| Crsea (€ Qg

T
DONALD R. ALEXANDER
Adm ni strative Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 19th day of April, 2004.
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ENDNOTES

1/ On March 31, 2004, Nona R Schaffner, Esquire, filed a
Noti ce of Substitution of Counsel on behalf of the Departnent.

2/ Unless otherw se indicated, all future references shall be
to Florida Statutes (2001). Also, in 2002, Section 403.412(5),
Florida Statutes, was anended in various respects, including
the elimnation of the automatic standing of citizens of the
State to initiate a challenge to the issuance of an
environnental permt by nerely filing a verified petition.

3/ As of 20 nonths ago, the reclained water users included at

| east 2,300 single-famly hones (who used the water for
residential lawn irrigation purposes), 19 golf courses, 10
multi-famly devel opnents, three parks, a sod farm and various
County hi ghway medi ans, right-of-ways, and other commmon areas.

4/ Even if those witnesses had been allowed to testify, it is
fair to conclude that nost of their testinony focused on
operational concerns, which are not at issue in this

pr oceedi ng.

5/ Section 403.0881, Florida Statutes, becane effective on
July 1, 1987.
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O fice of the County Attorney

1660 Ri ngling Boul evard, Second Fl oor
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Nona R. Schaffner, Esquire

Departnment of Environnmental Protection
3900 Commonweal t h Boul evard
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days of the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will render a final order in this matter.
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